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PETITION FOR REVIEW

Pursuant to Section 13320 of Cahforma Water Code and Section 2050 of Title 23
of the California Code of Regulations (CCR), California Sportfishing Protéction Alliance
(“CSPA” or “petitioner”) petitions the State Water Resources Control Board (State
Board) to review and vacate the final decision of the California Regional Water Quality -

. Control Board for the Central Valley Region (“Regional Board”) in adopting Waste

Discharge Requirements (NPDES No. CA0081787) for SPX Corporation, SPX Marley
Cooling Technologies, on 24 October 2008. See Order No. R5-2008-0170. The issues

- ra1sed in this petition were ralsed in timely written comments.



1.  NAME AND ADDRESS OF THE PETITIONERS:

California Sportflshmg Protectlon Alliance
3536 Rainier Avenue
Stockton, California 95204 -

B Attentlon Bill Jennings, Executive D1rector

2. THE SPECIFIC ACTION OR INACTION OF THE REGIONAL BOARD

' WHICH THE STATE BOARD IS REQUESTED TO REVIEW AND A COPY
OF ANY ORDER OR RESOLUTION OF THE REGIONAL BOARD WHICH
IS REFERRED TO IN THE PETITION '

Petitioner seeks review of Order No RS- 2008 0170, Waste Discharge
Requirements (NPDES No. CA0081787) for the SPX Corporation, SPX Marley Coohng
’Technologles A copy of the adopted Order is attached as Attachment No. 1.

3 THE DATE ON WHICH THE REGIONAL BOARD ACTED OR REFUSED
' TO ACT OR ON WHICH THE REGIONAL BOARD WAS REQUESTED TO
ACT : , :

24 October 2008

4, AFULL AND COMPLETE STATEMENT OF THE REASONS THE ACTION
~OR FAILURE TO ACT WAS INAPPROPRIATE OR IMPROPER:

CSPA submltted a detailed comment letter on7 September 2008 That letter and
the following comments set forth in detail the reasons and points and authorities Why
CSPA believes the Order fails to.comport with statutory and regulatory requlrements
The spec1flc reasons the adopted Orders are improper are:

A. The Permlt establlshes non—protectlve Effluent leltatlons for metals based -
on the hardness of the effluent as opposed to the ambient upstream receiving-
water hardness as required by Federal Regulations, the California Toxics
Rule (CTR 40 CFR 131 .38(c)(4)).

Federal Regulation 40 CFR 131 38(0)(4) states that; “For purposes of calculatrng

~ freshwater aquatic life criteria for metals from the ‘equations in paragraph (b)(2) of this
section, for waters with a hardness of 400 mg/l or less as calcium carbonate, the actual
ambient hardness of the surface water shall be used in those equations.” (Emphasis

" .added). The Fact Sheet, pages F-15, 16, and 17, of the Permit, details that an effluent
hardness of 120 mg/l was used for developing Effluent Limitations and determining
whether a reasonable potential exists to exceed water quahty standards rather than the

. lowest recorded Receiving Water hardness of 40.5 mg/l. Hardness dependant metals
exhibit greater toxicity to aquatic life at lower hardnesses. In this case, not only did the
- Regional Board use the effluent hardness (120 mg/l), but they failed to use the lowest




recorded effluent hardness (85 mg/l). For example, using a hardness of 120 mg/1 the -
Regional Board found the chronic criterion for copper is 10.47 ug/l; whereas using the
proper receiving water hardness of 40.5 mg/1 the chronic criterion for copper is 4.4 ugl.
The Permit states that the effluent hardness and the downstream hardness were used to
calculate Effluent Limitations for metals. The definition of ambient is “in the _
surrounding area”, “encompassing on all sides”. It has been the Region 5, Sacramento,
NPDES Section, in referring to Basin Plan objectives for temperature, to define ambient -
as meaning upstream. It is reasonable to assume, after considering the definition of
ambient, that EPA is referring to the hardness of the receiving stream before it is
potentially impacted by an effluent discharge. It is also reasonable to make this
assumption based on past interpretations and since EPA, in permit writers’ guidance and
other reference documents, generally assumes receiving streams have dilution, which

- would ultimately “encompass™ the discharge. Ambient conditions are in-stream

conditions unimpacted by the discharge. The discharge of metals to surface waters using
the higher effluent hardness to develop the effluent limitations is not protective of the-
beneficial use of freshwater aquatic life habitat. :

The Federal Register, Volume 65, No. 97/Thursday; May 18th 2000 (31692), adoptmg the
California Toxics Rule in confirming that the ambient hardness is the upstream hardness,
absent the wastewater discharge, states that: “A hardness equation is most accurate when'
the relationship between hardness and the other important inorganic constituents, notably
alkalinity and pH, are nearly identical in all of the dilution waters used in the toxicity
tests and in the surface waters to which the equation is to be applied. If an effluent raises

~ hardness but not alkalinity and/or pH, using the lower hardness of the downstream ,

hardness might provide a lower level of protection than intended by the 1985 guidelines.
If it appears that an effluent causes hardness to be inconsistent with alkalinity and/or pH
the intended level of protection will usually be maintained or exceeded if either (1) data
are available to demonstrate that alkalinity and/or pH do not affect the toxicity of the
metal, or (2) the hardness used in the hardness equation is the hardness of upstream water
that does not include the effluent. The level of protection intended by the 1985 '
guidelines can also be prov1ded by using the WER procedure ”

Once again the public is subJect to a bureaucrat “knowing better” and simply choosing to
ignore a very clear regulatory requirement. The Regional Board staff have chosen to
deliberately i ignore Federal Regulations placing themselves above the law. There are
procedures for changing regulations if peer reviewed science indicates the need to do 50,

. none of which have been followed. The Permit failure to conduct the reasonable

potential analysis and to include Effluent Limitations for hardness dependant metals
based on the actual ambient hardness of the surface water is contrary to the cited Federal
Regulation and must be amended utlhzmg the lowest ambient rece1v1ng water hardness of
40.5 mg/l.

B. The Permit is based on an incomplete Report of Waste Discharge (RWD) and

- in accordance with Federal Regulations 40 CFR 122.21(e) and (h) and 124.3
(a)(2) the State’s Policy for Implementation of Toxics standards for Inland
Surface Waters, Enclosed Bays, and Estuaries of California (SIP) and '



Calif;}rnia Water Code Section 13377 the permit should not be issued _ﬁntil
the discharge is fully characterized and a protective permit can be ‘written.

The Regional Board admits, in its Response to Comments that CTR, NTR, drinking water
MCLs and other pollutant monitoring was not available to develop the Permit: “The

Regional Water Board staff did request effluent and receiving water monitoring data from
the Discharger through a 13267 letter in 2001. The existing Order at Provision G.2, states

“The results of this effluent and receiving water study were submitted in March 2003.”

The results of the study submitted by the Discharger in March 2003 could not be located
by staff in the case files. A request was made to obtain a duplicate copy from the
Discharger. The Discharger, who in accordance with 40 CFR 122 A41()(2) is also only
requlred to retain momtonng data for 3 years, could not locate a copy of the March 2003

-report.”

EPA estabhshed the CTR in May of 2000 (Federal Register / Vol. 65 No. 97 / Thursday, -
May 18,2000 / Rules and Regulations, Environmental Protection Agency 40 CFR Part
131, Water Quality Standards; Establishment of Numeric Criteria for Priority Toxic

\_Pollutants for the State of California) which promulgates: numeric aquatic life criteria for

23 priority toxic pollutants; numeric human health criteria for 57 priority toxic pollutants;

- anda compliance schedule provision which authorizes the State to issue schedules of -

compliance for new or revised National Pollutant Discharge Elimination System permit

-~limits based on the federal criteria when certain conditions are met. Section 3,
Implementation, requires that once the applicable designated uses and water quality

criteria for a water body are determined, under the National Pollutant Discharge
Elimination System (NPDES) program discharges to the water body must be
characterized and the permitting authority must determine the need for permit limits. If a

. discharge causes, has the reasonable potential to cause, or contributes to an excursion of a

numeric or narrative water quality criteria, the permitting authority must develop permit
limits as necessary to meet water quality standards. These permit limits are water quality-
based efﬂuent limitations or WQBELS The terms “‘cause,’” ‘‘reasonable potential to
cause,”” and ‘‘contribute to’’ are the terms in the NPDES regulations for conditions under

which water quality based permit limits are required (See 40 CFR 122.44(d)(1)).

The SWRCB adopted the Policy for Implementation of Toxics Standards for Inland
Surface Waters, Enclosed Bays, and Estuaries of California (SIP) to implement the CTR.
Section 1.2 Data Requirements and Adjustments, of the SIP requires that it is the
discharger’s responsibility to provide all data and other information requested by the

RWQCB before the issuance, reissuance, or modification of a permit to the extent

_ feasible. When implementing the provisions of this Policy, the RWQCB shall use all

available. valid. relevant, representative ddta and information, as determined by the

RWQCB.

The SIP required the Regional Board’s to require dischargers to characterize their
discharges for priority pollutants. On 10 September 2001, the Regional Board mailed out
a California Water Code Section 13267 letter to dischargers requiring a minimum of

' quarcerly samphng for priority pollutants, pest101des drmkmg water constituents, and



other pollutants. The Regional Board’s 13267 letter cited SIP Section 1.2 as directing the
Board to issue the letter requiring sampling sufficient to determine reasonable potential
for priority pollutants and to calculate Effluent Limitations. The Regional Board’s 13267
letter went beyond requiring sampling for CTR and NTR constituents and required a
complete assessment for pesticides, drinking water constituents, témperature, hardness
and pH and receiving water flow. There is no indication that any this data was ever -
received or that it was utilized in preparing the Permit. -

SIP Section 1.3 requires that the Regional Board conduct a reasonable potential analysis-
for each priority pollutant to determine if a water quality-based Effluent Limitation is
required in the permit. Absent the data, the Regional Board cannot possibly comply with’
SIP requirement of Section 1.3. There is no analysis or discussion in the Permit which
indicates the Regional Board complied with the requirements of SIP Section 1.3. Failure
to include this information, if received, would be in violation of. Federal Regulation 40
CFR 124.8 (A)(2) which requlres Fact Sheets contam an assessment of the wastes being
discharged. : : :

Federal Regulation, 40 CFR 122.21(e) states in part that: “The Director shall not issue a
permit before receiving a complete application for a permit except for NPDES general
permits. In accordance with 40 CFR 12221 (e) and (h) and 124.3 (a)(2) the Regional
Board shall not adopt the Permit without first a complete application, in this case for
industrial landfill, for which the permit application requirements are extensive. An
application for a permit is complete when the Director receives an application form and
any supplemental information which are completed to his or her satisfaction. The
completeness of any application for a permit shall be judged independently of the status -
of any other permit application or permit for the same facility or activity.”

~ State Report of Waste Discharge form 200 is required as a part of a complete Report of
Waste Discharge. Form 200, part VI states that: “To be approved, your application must
include a complete characterization of the discharge.” The Federal Report of Waste
Discharge forms also require a significant characterization of a wastewater discharge.
Federal Application Form 2A ; which is required for completion of a Report of Waste
Discharge for municipalities, Section B.6, requires that Dischargers whose flow is greater
- than 0.1 mgd, must submit sampling data for ammonia, chlorine residual, dissolved
oxygen, total kjeldahl nitrogen, nitrate plus nitrite nitrogen, oil an grease, phosphorus and
TDS. Federal Application Form 24, Section D, requires that Discharger’s whose flow is
greater than 1.0 mgd, conduct pnonty pollutant sampling. Federal Regulation, 40 CFR
122.21(g)(7) requires for existing manufacturing, commercial or mining facilities that a
~ significant list of priority pollutants be sampled to charactenze the efﬂuent dlscharge

. Th1s has apparently not been completed

As the Permit states; the California Toxics Rule (CTR)(40 CFR 131, Water Quality
Standards) contains water quality standards applicable to this wastewater discharge. The
final due date for compliance with CTR water quality standards for all wastewater
dischargers in California is May 2010. The State’s Policy for Implementation of Toxics
standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (SIP),



Section 1.2, requ1res Wastewater dischargers to prov1de all data and other information
requested by the Regional Board before the issuance, re1ssuance or mod1f1cat1on of a
- permit to the extent feas1ble ‘

Federal Regulation 40 CFR 122.21(e) states in part that: “The Director shall not issue a
permit before receiving a complete appllcatlon for a permit except for NPDES general
permits.

California Water Code, sectlon 13377, requlres that “Notwithstanding any other
provision of this division, the state board and the regional boards shall, as required or
authorized by the Federal Water Pollution Control Act, as amended, issue waste
discharge and dredged or fill material permits which apply and ensure compliance with
all applicable provisions of the act and acts amendatory thereof or supplementary,
thereto, together with any more stringent effluent standards or limitations necessary to
implement water quahty control plans, or for the protect1on of beneficial uses,orto
" prevent nu1sance

~ The application for permit renewal was incomplete, and the information utilized to write
the Permit is therefore also incomplete, and in accordance with the CWC, Federal
Regulations and the SIP the Permit should not have been adopted. The State Board must
remand the Permit back to the Regional Board to require submittal; of a complete Report

" of Waste Discharge, 1nclud1ng a complete assessment of all pollutants prior to the Perrmt
being adopted :

. C. The Permit contains Effluent Limitations less stfmgent than the exnstmg
permit contrary to the Antlbackslldmg requirements of the Clean Water Act
and Federal Regulations, 40 CFR 122.44 (I)(1). :

The existing NPDES for this Facility, Order No. R5-2003-0030, contained mass
limitations for copper, total chromium, chromium. VI, arsenic, TDS and total residual

_ chlorine. Those mass limitations have been removed from the Permit. This permit is for -
‘a groundwater extraction and treatment system using electrochemical reduct1on
precipitation and ion exchange. Treatment systems electrochemical reduction,
precipitation and ion exchange are designed and operated based on the mass of pollutants
being treated. Regeneration of the systems is completely dependant on the mass of

. pollutants treated. Mass limitations are critical to assure that the system is not overloaded
and that regeneration occurs prior to breakthrough of the pollutants and the corresponding
exceedance of dlscharge limitations.

Under the Clean Water Act (CWA), point source dischargers are required to obtain
federal discharge (NPDES) permits and to comply with water quality based effluent -
limits (WQBELs) in NPDES permits sufficient to make progress toward the achievement
of water quality standards or goals. The antibacksliding and antidegradation rules clearly -
spell out the interest of Congress in achieving the CWA’s goal of continued progress
toward eliminating all pollutant discharges. Congress clearly chose an overriding
environmental interest in clean water through discharge reduction, imposition of



technologlcal controls and adoptlon of a rule agamst relaxation of 11rmtat1ons once they
are established.

Upon permit reissuance, modification, or renewal, a discharger may seek a relaxation of
permit limitations. However, according to the CWA, relaxation of a WQBEL is
‘permissible only if the requirements of the antibacksliding rule are met. The
antibacksliding regulations prohibit EPA from reissuing NPDES permits containing
interim effluent limitations, standards or conditions less stringent than the final limits
contained in the previous permit, with limited exceptions. These regulations also |
prohibit, with some exceptions, the reissuance of permits originally based on best
professional judgment (BPJ) to incorporate the effluent guidelines promulgated under
CWA §304(b), which would result in limits less stringent than those in the previous BPJ-
“based permit. Congress statutorily ratified the general prohibition against backsliding by
~ enacting §§402(0) and 303(d)(4) under the 1987 Amendments to the CWA. The
amendments preserve present pollution control levels achieved by dischargers by
prohibiting the adoption of less strmgent effluent limitations than those already contained
in their discharge permlts except in certain narrowly defined circumstances.

When attemptmg to backslide from WQBELS under either the antidegradation rule or an
‘exception to the antibacksliding rule, relaxed permit limits must not result in a violation
of applicable water quality standards. The general prohibition against backsliding found
* in §402(0)(1) of the Act contains several exceptions. Specifically, under §402(0)(2), a
permit may be renewed, reissued, or modified to contain a less stringent effluent

" limitation applicable to a pollutant if: (A) material and substantial alterations or add1t10ns

 to the permitted facility occurred after permit issuance which justify the application of a
less stringent effluent limitation; (B)(1) information is available which was not available
.at the time of«permit issuance (other than revised regulations, guidance, or test methods)
“and which would have justified the application of a less stringent effluent limitation at the
time of permit issuance; or (ii) the Administrator determines that technical mistakes or
mistaken interpretations of law were made in issuing the permit under subsection
(2)(1)(B) of this section; (C) a less stringent effluent limitation is necessary because of
events over which the permittee has no control and for which there is no reasonably .
available remedy [(e.g., Acts of God)]; (D) the permittee has received a permit

. modification under section 1311(c), 1311(g), 1311(h), 1311(i), 1311(k), 1311(n), or

1326(a) of this title; or (E) the permittee has installed the treatment facilities required to
meet the effluent limitations in the previous permit, and has properly operated and -
maintained the facilities, but has nevertheless been unable to achieve the previous

. effluent limitations, in which case the limitations in the reviewed, reissued, or modified
permit may reflect the level of pollutant control actually achieved (but shall not be less

. stringent than required by effluent guidelines in effect at the time of permlt renewal,
reissuance, or mod1f1cat10n) :

Evenifa discharger can meet either the requirements of the antidegradation rule under
§303(d)(4) or one of the statutory exceptions listed in §402(0)(2), there are still
limitations as to how far a permit may be allowed to backslide. Section 402(0)(3) acts as
a floor to restrict the extent to which BPJ and water quality-based permit limitations may



be relaxed under the antibacksliding rule. Under this subsection, even if EPA allows a
permit to backslide from its previous permit requirements, EPA may never allow the
reissued permit to contain effluent limitations which are less stringent than the current
effluent limitation guidelines for that pollutant, or which would cause the receiving
waters to violate the applicable state water quality standard adopted under the authority

. of §303.49.

- Federal regulations 40 CFR 122.44 (1)(1) have been adopted to. implement the

antibacksliding requirements of the CWA:

(1) Reissued permits. (1) Except as provided in paragraph (1)(2) of this section ’
when a permit is renewed or reissued, interim effluent limitations, standards or

‘ conditions must be at least as stringent as the final effluent limitations, standards,
or conditions in the previous permit (unless the circumstances on which the

. previous permit was based have materially and substantially changed since the

. time the permit was issued and would constitute cause for permlt modification or
revocation and reissuance under Sec.122.62.) -

(2) In the case of effluent limitations established on the basis of Section
402(a)(1)(B) of the CWA, a permit may not be renewed, reissued, or-modified on-
the basis of effluent guidelines promulgated under section 304(b) subsequent to

~ the original issuance of such permit, to contain effluent limitations which are less

~ stringent than the comparable effluent limitations in the previous permit.

(i) Exceptions--A permit with respect to which paragraph (1)(2) of this section
~ applies may be renewed, reissued, or modified to contain a less stringent efﬂuent
- limitation applicable to a pollutant if:
(A) Material and substantial alterations or additions to the permitted facility
. occurred after permit issuance which Justlfy the apphcatlon of a less stringent
- effluent limitation; -
'(B)(l) Information is available Wthh was not available at the time of permit
issuance (other than revised regulations, guidance, or test methods) and which
“would have justified the application of a less stringent effluent limitation at the
time of permit issuance; or (2) The Administrator determines that technical
mistakes or mistaken interpretations of law were made in issuing the permit under
section 402(a)(1)(b);
(C) A less stringent effluent limitation is necessary because of events over which
the permittee has no control and for which there is no reasonably available
remedy;
(D) The permittee has received a permit modification under sectlon 301(c),
.301(g), 301(h), 301(i), 301(k), 301(n), or 316(a); or
(E) The permittee has installed the treatment facilities required to meet the
_ effluent limitations in the previous permit and has properly operated and
maintained the facilities but has nevertheless been unable to achieve the prev1ous
effluent limitations, in which case the limitations in the reviewed, reissued, or
modified permit may reflect the level of pollutant control actually achieved (but



_shall not be less stnngent than requlred by efﬂuent guldehnes n effect at the time
_of permit renewal, reissuance, or modification). .
(ii) Limitations. In no event may a permit with respect to which paragraph (1)(2) .
of this section applies be renewed, reissued, or modified to contain an effluent
limitation which is less stringent than required by effluent guidelines in effect at
~ the time the permit is renewed, reissued, or modified. In no event may such a
permit to discharge into waters be renewed, issued, or modified to contain a less
stringent effluent limitation if the implementation of such limitation would result
ina v1olat10n of a water quality standard under section 303 applicable to such
waters. -

None of the conditions or exceptions allowing backsliding and removal of the mass
limitations has been met. Any such exception would be incorrect since the industrial
process is dependant.on the mass of pollutants being treated to maintain compliance with
the Permit limitations. The Permit must be amended to include mass limitations for
‘regulated pollutants

' D.. The Permit fails to contain mass- based effluent hmlts as requlred by Federal
Regulatlons 40 CFR 122.45(b).

Section 5.7.1 of U.S. EPA’s Technical Suppdrt Document for Water Quality Based -
Toxics Control (TSD, EPA/505/2-90-001) states with regard to mass-based Efﬂuent
: L1m1ts : :

“Mass-based effluent. 11m1ts are required by NPDES regulatlons at 40 CER 122.45(%).
The regulation requires that all pollutants limited in NPDES permits have limits, -

~ standards, or prohibitions expressed in terms of mass with three exceptions, including

“one for pollutants that cannot be expressed appropriately by mass. Examples of such

pollutants are pH, temperature, ‘radiation, and whole-effluent toxicity. Mass _
limitations in terms of pounds per day or kilograms per day can be calculated for all
chemical-specific toxics such as chlorine or chromium. Mass-based limits should be
calculated using concentration limits at critical flows. For example, a permit limit of
10 mg/1 of cadmium discharged at an average rate of 1 million gallons per day also-
would contain a limit of 38 kllograms/day of cadmium.

Mass based limits are particularly 1merta_nt for control of bioconcentratable
pollutants. Concentration based limits will not adequately control discharges of these
pollutants if the effluent concentrations are below detection levels. For these
pollutants, controlling mass loadings to the receiving water is critical for preventing
adverse environmental impacts. :

However, mass-based effluent limits alone may not assure attainment of water quality
standards in waters with low dilution. In these waters, the quantity of effluent

" . discharged has a strong effect on the instream dilution and therefore upon the RWC.
At the extreme case of a stream that is 100 percent effluent, it is the effluent . '
concentration rather than the mass discharge that dictates the instream concentration.



Therefore, EPA recommends that permit limits on both mass and concentration be
specified for effluents discharging into waters with less than 100 fold dilution to
-ensure attainment of water quahty standards ”

Federal Regulations, 40 CFR 12245 (f) states the following with regard to mass
limitations:

“(1)  all pollutants limited in permits shall have limitations, standards, or
prohibitions expressed in terms of mass except:.

6] For pH, temperature, radiation or other pollutants which cannot be

' expressed by mass;
(1)  When applicable standards and 11m1tat10ns are expressed in terms of other
_ units of measurement; or -

(iii)  If in establishing permit limitations on a case-by-case basis under 125.3,

limitations expressed in terms of mass are-infeasible because the mass of
* the pollutant discharged cannot be related to a measure of operatidn (for-

example, discharges of TSS from certain mining operations), and permit
conditions ensure that dilution will not be used as a substitute for
treatment.

(2) Pollutants limited in terms of mass additionally may be limited in terms of 6ther
units of measurement, and the permit shall require the permittee to comply with both
limitations.” '

In addition to the above citation, on June 26" 2006 U.S. EPA, Mr. Douglas Eberhardt,
Chief of the CWA Standards and Permits Office, sent a letter to Dave Carlson at the
Central Valley Regional Water Quality Control Board strongly recommending that -
NPDES permit effluent hmltatlons be expressed in terms of mass as Well as
concentration. '

E. The Permit contains an Effluent Limitation for acute toxicity that allows
" mortality to aquatic life that exceeds the Basin Plan water quality objective

and does not comply with Federal regulatlons at 40 CFR 122.44 (d)(1)(d) or
-the Clean Water Act.

Under the federal Clean Water Act (CWA) states are required to clas51fy surface waters
by uses — the beneficial purposes provided by the waterbody. For example, a waterbody
may be designated as a drinking water source, or for supporting the growth and
propagation of aquatic life, or for allowing contact recreation, or as a water source for
industrial activities, or all of the above. States must then adopt criteria — numeric and -

* narrative limits on pollution, sufflc1ent to protect the uses assigned to the waterbody.

- Federal regulations, at 40-CFR 12244 (d)(1)(i), adopted to require implementation of the
CWA, require that limitations must control all pollutants or pollutant parameters which
the Director determines are or may be discharged at a level which will cause, or
contribute to an excursion above any State water quality standard, including State
narrative criteria for water quahty The Water Quality Control Plan for the Sacramento/
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San Joaquin River Basins (Basin Plan), Water Quality Objectives (Page III-8.00), for
Toxicity is a narrative criteria which states that all waters shall be maintained free of
toxic substances in concentrations that produce detrimental physiological responses in
human, plant, animal, or aquatic life. This section of the Basin Plan further states, in part
that, compliance with this objective will be determined by analysis of indicator organisms
(toxicity tests). : :

The Permit requires that the Discharger conduct acute toxicity tests and states that
compliance with the toxicity objective will be determined by analysis of indicator _
organisms. However, the Tentative Permit contains a discharge limitation that allows
30% mortality (70% survival) of fish species in any given toxicity test. Surely, mortality
is a detrimental physiological response to aquatic life.

For an ephemeral or low flow stream, allowing 30% mortality in acute toxicity tests
allows that same level of mortality in the receiving stream, in violation of federal
regulations and contributes to exceedance of the Basin Plan’s narrative water quality-
objective for toxicity. In receiving streams where dilution may be available the primary
mixing area is commonly referred to as the zone of initial dilution, or ZID. Within the
ZID acute aquatic life criteria are exceeded. To satisfy the CWA prohibition against the
discharge of toxic pollutants in toxic amounts, regulators assume that if the ZID is small,
significant numbers of aquatic organisms will not be present in the ZID long enough to
encounter acutely toxic conditions. The allowance of 30% mortality will result in acute
toxicity within the ZID. Before the discharge can be allowed a complete mixing zone

- analysis is required in accordance with the Basin Plan and the Policy for Implementation

of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of ,
California (SIP) to show that discharge limitations prevent toxicity; such an analysis has

- not been completed. CWC Sections 13146 and 13247 require that the Board in carrying -
~out activities which affect water quality shall comply with state policy for water quality
_ control unless otherwise directed by statute, in which case they shall indicate to the State

Board in writing their authority for not complying with such policy. The State Board has
adopted the SIP and the Regional Board is required to the Pohcy

US EPA’s Technzcal Support Document Jor Water Qualzty based Toxics Control states

- onpage 104, that

“When setting a whole effluent toxicity limit to protect against acute effects, some
permitting authorities use an end-of-pipe approach. Typically these limits are

. established as an LC50>100% effluent at the end of the pipe. These limits are
routinely set without any consideration as to the fate of the effluent and the .
concentrations of toxicant(s) after the discharge enters the receiving water. Limits
derived in this way are not water quality based limits and suffer from significant
deficiencies since the toxicity of a pollutant depends mostly upon concentration,

" duration of exposure, and repetitiveness of the exposure. This is especially true in
effluent dominated waters. For example, an effluent that has an LC50=100%
contains enough toxicity to be lethal up to. 50% of the test organisms. If the
effluent is discharged to a low flow receiving waterbody that provides no more
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than a three fold dilution at the critical flow, significant mortality can occur in the
receiving water. Furthermore, such a limit could not assure protection against -
chronic effects in the receiving waterbody. Chronic effects could occur if the
dilution in the receiving water multiplied by the acute to chronic ratio is greater
than 100 percent. Therefore, in effluent dominated situations, limits set using this
approach may be severely underprotective. In contrast, whole effluent toxicity
limits set using this approach in very high rece1v1ng water flow conditions may be -
overly restrictive.”

Following US EPA’s rationale the limitations of allowing 70% survival (30% mortality)

. in acute toxicity tests, as is the case in the cited LC50, will result in the allowance of

. toxic discharges to ephemeral streams, which is representative of the receiving waters at
Davis.. While the State and Regional Board’s method of prescribing an effluent limitation
of 70% percent survival may be protective in waterbodies with significant dilution; such
a limitation should be subject to a complete mixing zone analysis. For an ephemeral
receiving stream a mixing zone analysis would not be applicable under worst case dry
stream conditions. The Order should be revised to require the Regional Board to prohibit
acute toxicity (100% survival as compared to the laboratory control) in accordance with
Federal regulations at 40 CFR 122 .44 (d)(1)(). :

With r_ega.rd to WET testing variability; US EPA’s Technical Support Document for'
Water Quality-based Toxics Control states, on page 11, that:

“In summary, whole effluent toxicity testing can represent practical tests that
estimate potential receiving water impacts. Permit limits that are developed
correctly from whole effluent toxicity tests should protect biota if the discharged

effluent meets the limits. It is important not confuse permit limit variability with
toxicity test. variability” (emphasis added) ‘

The Permit must be revised to proh1b1t acute toxicity, require 100% survival in toxicity
tests, in accordance with Federal regulations, at 40 CFR 122 44 (d)(1)(@), the CWA, the
_SIP the CWC and the Basin Plan.

F. - The Permit does not contain Effluent Limitations for chronic toxicity and
therefore does not comply with Federal regulations, at 40 CFR 122.44
(d)@)() and the Policy for Implementatzon of Toxics Standards for Inland
Surface Waters, Enclosed Bays, and Estuaries of Callforma (SIP)

Permlt State Tmplementation Policy states that “On March 2, 2000, the State Water
Board adopted the Policy for Implementation of Toxics Standards for Inland Surface ,
Waters, Enclosed Bays, and Estuaries of California (State Implementation Policy or SIP).
The SIP became effective on April 28, 2000 with respect to the priority pollutant criteria
promulgated for California by the USEPA through the NTR and to the priority pollutant
objectives established by the Regional Water Board in the Basin Plan. The SIP became

effective on May 18, 2000 with respect to the priority pollutant criteria promulgated by

the USEPA through the CTR. The State Water Board adopted amendments to the SIP on
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February 24,2005 that became effective on J uly 13, 2005. The SIP establishes
implementation provisions for priority pollutant criteria and objectives and provisions for |
chronic toXicity control. Requirements of this Order implement the SIP.” ‘

The SIP, Section 4, Tox101ty Control Prov151ons Water Quality- Based Toxicity Control

_.states that: “A chronic toxicity effluent limitation is required in permits for all
dischargers that will cause, have a reasonable potential to cause, or contribute to chronic

. toxicity in receiving waters.” The SIP is a state Policy and CWC Sections 13146 and
13247 require that the Board in carrying out activities which affect water quality shall
comply with state policy for water quality control unless otherwise directed by statute, in

- which case they shall indicate to the State Board in writing their authority for not
complying with such policy. )
Federal regulations, at 40 CFR 122.44 (d)(l)(l) require that 11m1tat10ns must control all
pollutants or pollutant parameters which the Director determines are or may be

-discharged at a level which will cause, or contribute to an excursion above any State -
water quality standard, including state narrative criteria for water quality. There has been

- no argument that domestic sewage contains toxic substances and presents a reasonable

~ potential to cause toxicity if not properly treated and discharged. The Water Quality =~

Control Plan for the Sacramento/ San Joaquin River Basins (Basin Plan), Water Quality

Objectives (Page III-8.00). for Toxicity is a narrative criteria which states that all waters

shall be maintained free of toxic substances in concentrations that produce detrimental

physiological responses in human, plant, animal, or aquatic life. The Permit states that:

~ “...to ensure compliance with the Basin Plan’s narrative toxicity objective, the discharger
is required to conduct whole effluent toxicity testing...”. However, sampling does not
equate with or ensure compliance. The Tentative Permit requires the Discharger to

“conduct an investigation of the possible sources of toxicity if a threshold is exceeded.
This language is not a limitation and essentially eviscerates the Regional Board’s
authority, and the authority granted to third parties under the Clean Water Act, to find the -
Discharger in violation for discharging chronically toxic constituents. An effluent
limitation for chronic toxicity must be included in the Order. In addition, the Chronic
Toxicity Testing Dilution Series should bracket the actual dilution at the time of

"discharge, not use default values that are not relevant to the discharge.

Permit is quite simply wrong; by failing to include effluent limitations prohibiting -

. chronic toxicity the Permit does not “...implement the SIP”. The Regional Board has-
commented time and again that no chronic toxicity effluent limitations are being included
in NPDES permit until the State Board adopts a numeric limitation. The Regional Board
explanation does not excuse the Permit’s failure to comply with Federal Regulations, the
SIP, the Basin Plan and the CWC. The Regional Board’s Basin Plan, as cited above,
already states that: “...waters shall be maintained free of toxic substances in _
concentrations that produce detrimental physiological responses...” Accordingly, the
Permit must be revised to prohibit chronic toxicity (mortality and adverse sublethal
impacts to aquatic life, (sublethal toxic impacts are clearly defined in EPA’s toxicity

~ guidance manuals)) in accordance with Federal regulatlons at 40 CFR 122 .44 (d)(1)(i)
and the Basin Plan and the SIP.
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G. The Permit Contains An Inadequate Reasonable Potential By Usmg '
Incorrect Statistical Multipliers contrary to Federal regulations, 40 CFR §
C122 44(d)(1)(11)

Federal regulat1ons, 40 CFR § 122.44(d)(1)(ii), state “when determining whether a
discharge causes, has the reasonable potential to cause, or contributes to an in-stream
excursion above a narrative or numeric criteria within a State water quality standard, the
permitting authority shall use procedures which account for existing controls on point and

- . nonpoint sources of pollution, the variability of the pollutant or pollutant parameter

'in the effluent, the sensitivity of the species to toxicity testing (when evaluating whole
effluent toxicity), and where approprlate the dilution of the effluent in the receiving
- water.” Emphasis added.

- The reasonable potential analyses fail to consider the statistical variability of data and
laboratory analyses as explicitly required by the féderal regulations. For example, a
multiplier of 1 was used for CTR constituents instead of the required multiplier factors
necessary to properly evaluate reasonable potential. The procedures for computing -

. variability are detailed in Chapter 3, pages 52-55, of USEPA’s Technical Support
Document For Water Quality-based Toxics Control. The reasonable potential analyses
are flawed and must be recalculated. The fact that the SIP illegally ignores this
fundamental requirement does not éxempt the Regional Board from its obligation to
con31der statistical Varlablhty in compliance with federal regulatlons

5. ' THE MANNER IN WHICH THE PETITIONERS ARE AGGRIEVED

CSPA is a non-profit, envuonmental orgamzatlon that has a direct interest in

. reducing pollution to the waters of the Central Valley. CSPA’s members benefit directly
from the waters in the form of recreational hiking, photography, fishing, swimming,
hunting, bird watching, boating, consumption of drinkirig water and scientific =~
investigation. Additionally, these waters are an important resource for recreatlonal and
commercial fisheries. :

_Central Valley waterways also provide significant wildlife values important to the
mission and purpose of the Petitioners. This wildlife value includes critical nesting and
feeding grounds for resident water birds, essential habitat for endangered species and -
other plants and animals, nursery areas for fish and shellfish and their aquatlc food
organisms, and numerous city and county parks and open space areas.

CSPA’s members reside in communities whose economic prosperlty depends in
part, upon the quality of water. CSPA has actively promoted the protection of fisheries
and water quality throughout California before state and federal agencies, the State
Legislature and Congress and regularly participates in administrative and judicial
- proceedings on behalf of its members to protect, enhance,-and restore declining aquatic

resources. :
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CSPA member’s health, interests and pocketbooks are directly harmed by the
failure of the Regional Board to develop an effective and legally defensible program

addressmg dlscharges to waters of the state and nation.

6. - THE SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD WI-IICH
- PETITIONER REQUESTS.

Petitioners seek an Order by the State Board to:

A.  Vacate Order No. R5-2008-0170 (NPDES No. CA0081787) and'remand
' to the Regional Board with instructions prepare and circulate a new '
tentative order that comports with regulatory requirements.
B.  Alternatively; prepare, circulate and issue a new order that is protectlve of
'1dent1f1ed beneficial uses-and comports with regulatory requirements.

7. A STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THE PETITION '

. CSPA’s arguments and points of authority are adequately detailed in the above
comments and our 7 September 2008 comment letter. Should the State Board have -
additional questions regarding the issues raised in this petition, CSPA will provide -
additional briefing on any such questions.

The petitioners believe that an ev1dent1ary hearing before the State Board will not
be necessary to resolve the issues raised in this petition. However, CSPA welcomes the
opportunity, to present oral argument and respond to any questlons the State Board may
have regardmg this pet1t1on

8. A STATEMENT THAT THE PETITION HAS BEEN SENT TO THE :
~ APPROPRIATE REGIONAL BOARD AND TO THE DISCHARGERS, IF NOT
" THE PETITIONER

A true and correct copy of this petition, without attachment, was sent

A electronically and by First Class Mail to Ms. Pamela Creedon, Executive Offlcer
‘Regional Water Quality Control Board, Central Valley Reg1on 11020 Sun Center Drive

#200, Rancho Cordova CA 95670-6114.

A true and correct copy of this petition,‘without attachment, was Sent to the
Discharger in care of: Mr. Jim Lingo, Plant Operator, SPX Corporation, 200 North

'Wagner Avenue, Stockton, California 95215.

9. A STATEMENT THAT THE ISSUES RAISED IN THE PETITION WERE

: PRESENTED TO THE REGIONAL BOARD BEFORE THE REGIONAL
BOARD ACTED, OR AN EXPLANATION OF WHY THE PETITIONER
COULD NOT RAISE THOSE OBJECTIONS BEFORE THE REGIONAL
BOARD.
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CSPA presented the issues addressed in this petition to the Regional Boardin a7
September 2008 detailed comment letter that was accepted into the record.

. If you have any questioné regarding. this petiti'on‘, please contact Bill T ennings at
(209) 464-5067 or Michael Jackson at (530) 283-1007:

Dated: 23 November 2008
Resi)ectfully | submitted,

Bill Jennings, Executive Director
California Sportfishing Protection Alliance

Attachment No. 1: Order No. R5-2008-0170
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

CENTRAL VALLEY REGION

11020 Sun Center Drive #200, Rancho Cordova, California 95670-6114
Phone (916) 464-3291 « FAX (916) 464-4645
http://www.waterboards.ca.gov/centralvalley

ORDER NO. R5-2008-0170
NPDES NO. CA0081787

WASTE DISCHARGE REQUIREMENTS FOR THE
SPX CORPORATION
SPX MARLEY COOLING TECHNOLOGIES
SAN JOAQUIN COUNTY

The following Discharger is subject to waste discharge requirements as set forth in this Order:

Table 1. Discharger Information

Discharger SPX Corporation
Name of Facility SPX Marley Cooling Technologies
200 North Wagner Avenue
Facility Address Stockton, CA 95215
San Joaquin County

The U.S. Environmental Protection Agency (USEPA) and the Regional Water Quality Control Board have
classified this discharge as a minor discharge.

The discharge by the SPX Corporation/SPX Marley Cooling Technologies from the discharge points identified below is
subject to waste discharge requirements as set forth in this Order:

Table 2. Discharge Location

Discharge N Discharge Point Discharge Point -
Point Effluent Description Latitude Longitude Receiving Water
001 Treated groundwater 37°58 19" N 121°13' 34" W Stockton Diverting Canal

Table 3. Administrative Information
This Order was adopted by the Regional Water Quality Control Board on: | 24 October 2008
This Order shall become effective on: 13 December 2008
This Order shall expire on: 1 October 2013

The Discharger shall file a Report of Waste Discharge in accordance with .
title 23, California Code of Regulations, as application for issuance of new lio i(;laasilznpnor fo the Order
waste discharge requirements no later than: expiration.

I, PAMELA C. CREEDON, Executive Officer, do hereby certify that this Order with all attachments is a full, true, and
correct copy of an Order adopted by the California Regional Water Quality Control Board, Central Valley Region, on
24 October 2008

Original signed by Pamela C. Creedon

PAMELA C. CREEDON, Executive Officer
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SPX CORPORATION ORDER NO. R5-2008-0170
SPX MARLEY COOLING TECHNOLOGIES NPDES NO. CA0081787

FACILITY INFORMATION

The following Discharger is subject to waste discharge requirements as set forth in this
Order:

Table 4. Facility Information

Discharger SPX Corporation

Name of Facility SPX Marley Cooling Technologies

Facility Address Stockton, CA 95215

200 North Wagner Avenue

San Joaquin County

Facility Contact, Title,

Jim Lingo, Plant Operator, (209) 465-3451 x239

and Phone
Mailing Address SAME
Type of Facility Industrial groundwater treatment facility
Facility Design Flow 0.94 million gallons per day (mgd)
. FINDINGS

The California Regional Water Quality Control Board, Central Valley Region (hereinafter
Regional Water Board), finds: ’

A. Background. SPX Marley Cooling Technologies (formerly Marley Cooling Tower

Company) and SPX Corporation (hereinafter Discharger) is currently discharging
pursuant to Order No. R5-2003-0030 and National Pollutant Discharge Elimination
System (NPDES) Permit No. CA0081787. The Discharger submitted a Report of Waste
Discharge, dated 30 August 2007, and applied for a NPDES permit renewal to
discharge up to 0.94 mgd of treated wastewater from SPX Marley Cooling
Technologies, hereinafter Facility. The application was deemed complete on

30 June 2008.

For the purposes of this Order, references to the “discharger” or “permittee” in
applicable federal and state laws, regulations, plans, or policy are held to be equivalent
to references to the Discharger herein.

. Facility Description. The Discharger owns and operates a groundwater extraction and

treatment system. This system is used to remediate groundwater that was
contaminated as a result of wood preserving activities previously performed at the site.
The treatment system consists of an electrochemical reduction and precipitation unit
operating in parallel to an ion exchange treatment system. Wastewater is discharged
from Discharge Point No. 001 (see table on cover page) to the Stockton Diverting
Canal, a water of the United States, and a tributary to the Calaveras River. Attachment
B provides a map of the area around the Facility. Attachment C provides a flow
schematic of the Facility.

Limitations and Discharge Requirements 1



8PX CORPORATION ORDER NO. R5-2008-0170
SPX MARLEY COOLING TECHNOLOGIES NPDES NO. CA0081787

C. Legal Authorities. This Order is issued pursuant to section 402 of the federal Clean
Water Act (CWA) and implementing regulations adopted by the U.S. Environmental
Protection Agency (USEPA) and Chapter 5.5, Division 7 of the California Water Code
(commencing with Section 13370). It shall serve as a NPDES permit for point source
discharges from this Facility to surface waters. This Order also serves as Waste
Discharge Requirements (WDRs) pursuant to Article 4, Chapter 4, Division 7 of the
Water Code (commencing with Section 13260).

D. Background and Rationale for Requirements. The Regional Water Board developed
the requirements in this Order based on information submitted as part of the application,
through monitoring and reporting programs, and other available information. The Fact
Sheet (Attachment F), which contains background information and rationale for Order
requirements, is hereby incorporated into this Order and constitutes part of the Findings
for this Order. Attachments A through E and G are also incorporated into this Order.

E. California Environmental Quality Act (CEQA). Under Water Code section 13389,
this action to adopt an NPDES permit is exempt from the provisions of CEQA, Public
Resources Code sections 21100-21177.

F. Technology-based Effluent Limitations. Section 301(b) of the CWA and
implementing USEPA permit regulations at Title 40 of the Code of Federal Regulations
(CFR)', Part 122.44 (40 CFR 122.44) require that permits include conditions meeting
applicable technology-based requirements at a minimum, and any more stringent
effluent limitations necessary to meet applicable water quality standards. The discharge
authorized by this Order must meet minimum federal technology-based requirements
based on Best Professional Judgment (BPJ) in accordance with 40 CFR 125.3. A
detailed discussion of the technology-based effluent limitations development is included
in the Fact Sheet (Attachment F).

G. Water Quality-based Effluent Limitations. Section 301(b) of the CWA and 40 CFR
122.44(d) require that permits include limitations more stringent than applicable federal
technology-based requirements where necessary to achieve applicable water quality
standards.

40 CFR 122.44(d)(1)(i) mandates that permits include effluent limitations for all
pollutants that are or may be discharged at levels that have the reasonable potential to
cause or contribute to an exceedance of a water quality standard, including numeric and
narrative objectives within a standard. Where reasonable potential has been
established for a pollutant, but there is no numeric criterion or objective for the poliutant,
water quality-based effluent limitations (WQBELs) must be established using: (1)
USEPA criteria guidance under CWA Section 304(a), supplemented where necessary
by other relevant information; (2) an indicator parameter for the pollutant of concern; or
(3) a calculated numeric water quality criterion, such as a proposed State criterion or
policy interpreting the State's narrative criterion, supplemented with other relevant
information, as provided in 40 CFR 122.44(d)(1)(vi).

' Al further statutory references are to title 40 of the Code of Federal Regulations unless otherwise indicated.
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SPX CORPORATION ORDER NO. R5-2008-0170
SPX MARLEY COOLING TECHNOLOGIES NPDES NO. CA0081787

H. Water Quality Control Plans. The Regional Water Board adopted a Water Quality
Control Plan, Fourth Edition (Revised February 2007), for the Sacramento and San
Joaquin River Basins (hereinafter Basin Plan) that designates beneficial uses,
establishes water quality objectives, and contains implementation programs and policies
to achieve those objectives for all waters addressed through the plan. The Basin Plan
at page 11-2.00 states that the “...beneficial uses of any specifically identified water body
generally apply to its tributary streams.” The Basin Plan does not specifically identify
beneficial uses for the Stockton Diverting Canal, but does identify present and potential
uses for the Calaveras River, to which the Stockton Diverting Canal is tributary. These
existing beneficial uses are as follows: municipal and domestic supply; agricultural
supply, including stock watering; water contact recreation, including canoeing and
rafting; non-contact water recreation, including aesthetic enjoyment; commercial and
sport fishing; warm freshwater habitat; cold freshwater habitat; warm migration of
aquatic organisms; cold migration of aquatic organisms; warm spawning, reproduction,
and/or early development; cold spawning, reproduction, and /or early development; and
wildlife habitat. Industrial process supply and industrial service supply are identified as
potential beneficial uses.

In addition, the Basin Plan implements State Water Resources Control Board (State
Water Board) Resolution No. 88-63, which established state policy that all waters, with
certain exceptions, should be considered suitable or potentially suitable for municipal or
domestic supply. Thus, as discussed in detail in the Fact Sheet, beneficial uses
applicable to the Stockton Diverting Canal are as follows:

" Table 5. Basin Plan Beneficial Uses

Dls'charge Receiving Water Beneficial Use(s)

Point Name
Municipal and domestic supply (MUN); agricultural
supply (AGR) including irrigation and stock watering;
water contact recreation (REC-1); other non-contact
water recreation (REC-2); warm freshwater habitat
(WARM); cold freshwater habitat (COLD); migration of

001 Stockton Diverting Canal aquatic organisms (MIGR); spawning, reproduction,
and/or early Development (SPWN); and wildlife habitat
(WILD).
Potential:
industrial process supply (PRO) and industrial service
supply (IND)

The Basin Plan includes a list of Water Quality Limited Segments (WQLSs), which are
defined as “...those sections of lakes, streams, rivers or other fresh water bodies where
water quality does not meet (or is not expected to meet) water quality standards even
after the application of appropriate limitations for point sources (40 CFR 130, et seq.).”
The Basin Plan also states, “Additional treatment beyond minimum federal standards
will be imposed on dischargers to WQLSs. Dischargers will be assigned or allocated a
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maximum allowable load of critical pollutants so that water quality objectives can be met
in the segment.” The Stockton Diverting Canal is not listed as a water quality limited
segment.

I. National Toxics Rule (NTR) and California Toxics Rule (CTR). USEPA adopted the
NTR on 22 December 1992, and later amended it on 4 May 1995 and 9 November
1999. About forty criteria in the NTR applied in California. On 18 May 2000, USEPA
adopted the CTR. The CTR promulgated new toxics criteria for California and, in
addition, incorporated the previously adopted NTR criteria that were applicable in the
state. The CTR was amended on 13 February 2001. These rules contain water quality
criteria for priority pollutants.

J. State Implementation Policy. On 2 March 2000, the State Water Board adopted the
Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed
Bays, and Estuaries of California (State Implementation Policy or SIP). The SIP
became effective on 28 April 2000 with respect to the priority pollutant criteria
promulgated for California by the USEPA through the NTR and to the priority pollutant
objectives established by the Regional Water Board in the Basin Plan. The SIP became
effective on 18 May 2000 with respect to the priority pollutant criteria promulgated by
the USEPA through the CTR. The State Water Board adopted amendments to the SIP
on 24 February 2005 that became effective on 13 July 2005. The SIP establishes
implementation provisions for priority pollutant criteria and objectives and provisions for
chronic toxicity control. Requirements of this Order implement the SIP.

K. Compliance Schedules and Interim Requirements. In general, an NPDES permit
must include final effluent limitations that are consistent with Clean Water Act section
301 and with 40 CFR 122.44(d). There are exceptions to this general rule. The State
Water Board has concluded that where the Regional Water Board’s Basin Plan allows
for schedules of compliance and the Regional Water Board is newly interpreting a
narrative standard, it may include schedules of compliance in the permit to meet effluent
limits that implement a narrative standard. See In the Matter of Waste Discharge
Requirements for Avon Refinery (State Water Board Order WQ 2001-06 at pp. 53-55).
See also Communities for a Better Environment et al. v. State Water Resources Control
Board, 34 Cal.Rptr.3d 396, 410 (2005). The Basin Plan for the Sacramento and San
Joaquin Rivers includes a provision that authorizes the use of compliance schedules in
NPDES permits for water quality objectives that are adopted after the date of adoption
of the Basin Plan, which was 25 September 1995 (see Basin Plan at page 1V-16).
Consistent with the State Water Board’s Order in the CBE matter, the Regional Water
Board has the discretion to include compliance schedules in NPDES permits when it is
including an effluent limitation that is a “new interpretation” of a narrative water quality
objective. This conclusion is also consistent with the United States Environmental
Protection Agency policies and administrative decisions. See, e.g., Whole Effluent
Toxicity (WET) Control Policy. The Regional Water Board, however, is not required to
include a schedule of compliance, but may issue a Time Schedule Order pursuant to
Water Code section 13300 or a Cease and Desist Order pursuant to Water Code
section 13301 where it finds that the discharger is violating or threatening to violate the
permit. The Regional Water Board will consider the merits of each case in determining
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whether it is appropriate to include a compliance schedule in a permit, and, consistent
with the Basin Plan, should consider feasibility of achieving compliance, and must
impose a schedule that is as short as practicable to achieve compliance with the
objectives, criteria, or effluent limit based on the objective or criteria.

For CTR constituents, Section 2.1 of the SIP provides that, based on a Discharger's
request and demonstration that it is infeasible for an existing Discharger to achieve
immediate compliance with an effluent limitation derived from a CTR criterion,
compliance schedules may be allowed in an NPDES permit. Unless an exception has
been granted under section 5.3 of the SIP, a compliance schedule may not exceed 5
years from the date that the permit is issued or reissued, nor may it extend beyond 10
years from the effective date of the SIP (or 18 May 2010) to establish and comply with
CTR criterion-based effluent limitations. Where a compliance schedule for a final
effluent limitation exceeds 1 year, the Order must include interim numeric limitations for
that constituent or parameter. Where allowed by the Basin Plan, compliance schedules
and interim effluent limitations or discharge specifications may also be granted to allow
time to implement a new or revised water quality objective. This Order does not include
compliance schedules and interim effluent limitations.

L. Alaska Rule. On 30 March 2000, USEPA revised its regulation that specifies when
new and revised state and tribal water quality standards (WQS) become effective for
CWA purposes. (40 CFR §131.21; 65 Fed. Reg. 24641 (April 27, 2000).) Under the
revised regulation (also known as the Alaska rule), new and revised standards
submitted to USEPA after 30 May 2000, must be approved by USEPA before being
used for CWA purposes. The final rule also provides that standards already in effect
and submitted to USEPA by 30 May 2000 may be used for CWA purposes, whether or
not approved by USEPA.

M. Stringency of Requirements for Individual Pollutants. This Order contains both
technology-based and water quality-based effluent limitations for individual pollutants.
The technology-based effluent limitations consist of restrictions on flow. The water
quality-based effluent limitations consist of restrictions on arsenic, chromium, copper,
and total dissolved solids. This Order’s technology-based pollutant restrictions
implement the minimum, applicable federal technology-based requirements.

Water quality-based effluent limitations have been scientifically derived to implement
water quality objectives that protect beneficial uses. Both the beneficial uses and the
water quality objectives have been approved pursuant to federal law and are the
applicable federal water quality standards. To the extent that toxic pollutant water
quality-based effluent limitations were derived from the CTR, the CTR is the applicable
standard pursuant to 40 CFR section 131.38. The scientific procedures for calculating
the individual water quality-based effluent limitations are based on the CTR-SIP, which
was approved by USEPA on 1 May 2001. All beneficial uses and water quality
objectives contained in the Basin Plan were approved under state law and submitted to
and approved by USEPA prior to 30 May 2000. Any water quality objectives and
beneficial uses submitted to USEPA prior to 30 May 2000, but not approved by USEPA
before that date, are nonetheless “applicable water quality standards for purposes of the
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[Clean Water] Act’ pursuant to 40 CFR section 131.21(c)(1). Collectively, this Order's
restrictions on individual pollutants are no more stringent than required to implement the
technology-based requirements of the CWA and the applicable water quality standards
for purposes of the CWA.

N. Antidegradation Policy. Section 131.12 requires that the state water quality standards
include an antidegradation policy consistent with the federal policy. The State Water
Board established California’s antidegradation policy in State Water Board Resolution
No. 68-16. Resolution No. 68-16 is consistent with the federal antidegradation policy
where the federal policy applies under federal law. Resolution No. 68-16 requires that
existing quality of waters be maintained unless degradation is justified based on specific
findings. The Regional Water Board’s Basin Plan implements, and incorporates by
reference, both the state and federal antidegradation policies. As discussed in detail in
the Fact Sheet the permitted discharge is consistent with the antidegradation provision
of section 131.12 and State Water Board Resolution No. 68-16.

O. Anti-Backsliding Requirements. Sections 402(0)(2) and 303(d)(4) of the CWA and
federal regulations at title 40, Code of Federal Regulations section 122.44(1) prohibit
backsliding in NPDES permits. These anti-backsliding provisions require effluent
limitations in a reissued permit to be as stringent as those in the previous permit, with
some exceptions where limitations may be relaxed. Some effluent limitations in this
Order are less stringent that those in the previous Order. As discussed in detail in the
Fact Sheet this relaxation of effluent limitations is consistent with the anti-backsliding
requirements of the CWA and federal regulations.

P. Monitoring and Reporting. Section 122.48 requires that all NPDES permits specify
requirements for recording and reporting monitoring results. Water Code sections
13267 and 13383 authorizes the Regional Water Board to require technical and
monitoring reports. The Monitoring and Reporting Program establishes monitoring and
reporting requirements to implement federal and State requirements. This Monitoring
and Reporting Program is provided in Attachment E.

Q. Standard and Special Provisions. Standard Provisions, which apply to all NPDES
permits in accordance with section 122.41, and additional conditions applicable to
specified categories of permits in accordance with section 122.42, are provided in
Attachment D. The Discharger must comply with all standard provisions and with those
additional conditions that are applicable under section 122.42. The Regional Water
Board has also included in this Order special provisions applicable to the Discharger. A
rationale for the special provisions contained in this Order is provided in the attached
Fact Sheet.

R. Provisions and Requirements Implementing State Law. The
provisions/requirements in subsections V.B, VI.A.2.u. and VI.C.6.b. of this Order are
included to implement state law only. These provisions/requirements are not required
or authorized under the federal CWA; consequently, violations of these
provisions/requirements are not subject to the enforcement remedies that are available
for NPDES violations.

Limitations and Discharge Requirements 6
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S.

Notification of Interested Parties. The Regional Water Board has notified the
Discharger and interested agencies and persons of its intent to prescribe Waste
Discharge Requirements for the discharge and has provided them with an opportunity to
submit their written comments and recommendations. Details of notification are
provided in the Fact Sheet of this Order.

Consideration of Public Comment. The Regional Water Board, in a public meeting,
heard and considered all comments pertaining to the discharge. Details of the Public
Hearing are provided in the Fact Sheet of this Order.

IT IS HEREBY ORDERED, that Order No. R5-2003-0030 is rescinded upon the effective date
of this Order except for enforcement purposes, and, in order to meet the provisions contained
in division 7 of the Water Code (commencing with section 13000) and regulations adopted
thereunder, and the provisions of the federal Clean Water Act (CWA) and regulations and
guidelines adopted thereunder, the Discharger shall comply with the requirements in this

Order.

lll. DISCHARGE PROHIBITIONS

A.

Discharge of wastewater at a location or in a manner different from that described in the
Findings is prohibited.

. The by-pass or overflow of wastes to surface waters is prohibited, except as allowed by

Federal Standard Provisions |.G. and I.H. (Attachment D).

. Neither the discharge nor its treatment shall create a nuisance as defined in Section

13050 of the California Water Code.

. The Discharger shall not allow pollutant-free wastewater to be discharged into the

collection, treatment, and disposal system in amounts that significantly diminish the
system’s capability to comply with this Order. Pollutant-free wastewater means rainfall,
groundwater, cooling waters, and condensates that are essentially free of pollutants.
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IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS

A. Effluent Limitations — Discharge Point No. 001

1. Final Effluent Limitations — Discharge Point No. 001

ORDER NO. R5-2008-0170
NPDES NO. CA0081787

The Discharger shall maintain compliance with the following effluent limitations at
Discharge Point No. 001, with compliance measured at Monitoring Location EFF-
001 as described in the attached MRP (Attachment E):

a. The Discharger shall maintain compliance with the effluent limitations specified in

Table 6:

Table 6. Effluent Limitations

Effluent Limitations

Solids

Parameter Units Average | Maximum Instantaneous Instantaneous
Monthly Daily Minimum Maximum
Flow mgd 0.72 0.94 - -
Conventional Pollutants
standard
pH units -~ - 6.5 8.5
Priority Pollutants
Arsenic, Total _
Recoverable Mg/l 10 - -
Chromium, Total
Recoverable Mo/l 50 B - -
Chromium (V1) Hg/L 57 16.3 - -
Copper, Total .
Recoverable Mg/l 5.8 16.6 - i
Non-Conventional Pollutants
Total Dissolved mg/L 500 _ _ _

b. Acute Whole Effluent Toxicity. Survival of aquatic organisms in 96-hour
bioassays of undiluted waste shall be no less than:

i.  70%, minimum for any one bioassay; and
ii. 90%, median for any three consecutive bioassays.

c. Chronic Whole Effluent Toxicity. There shall be no chronic whole effluent
toxicity in the effluent discharge.

2. Interim Effluent Limitations — NOT APPLICABLE

B. Land Discharge Specifications -~ NOT APPLICABLE

C. Reclamation Specifications — NOT APPLICABLE

Limitations and Discharge Requirements
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V. RECEIVING WATER LIMITATIONS

A. Surface Water Limitations

Receiving water limitations are based on water quality objectives contained in the Basin
Plan and are a required part of this Order. The discharge shall not cause the following
in the Stockton Diverting Canal:

1.

Limitations and Discharge Requirements

Bacteria. The fecal coliform concentration, based on a minimum of not less than

five samples for any 30-day period, to exceed a geometric mean of 200 MPN /100
mL, nor more than ten percent of the total number of fecal coliform samples taken
during any 30-day period to exceed 400 MPN/100 mL.

Biostimulatory Substances. Water to contain biostimulatory substances which
promote aquatic growths in concentrations that cause nuisance or adversely affect
beneficial uses.

Chemical Constituents. Chemical constituents to be present in concentrations that
adversely affect beneficial uses.

Color. Discoloration that causes nuisance or adversely affects beneficial uses.
Dissolved Oxygen:

a. The monthly median of the mean daily dissolved oxygen concentration to fall
below 85 percent of saturation in the main water mass;

b. The 95 percentile dissolved oxygen concentration to fall below 75 percent of
saturation; nor

¢. The dissolved oxygen concentration to be reduced below 7.0 mg/L at any time.

Floating Material. Floating material to be present in amounts that cause nuisance
or adversely affect beneficial uses.

Oil and Grease. Oils, greases, waxes, or other materials to be present in
concentrations that cause nuisance, result in a visible film or coating on the surface
of the water or on objects in the water, or otherwise adversely affect beneficial uses.

pH. The pH to be depressed below 6.5, raised above 8.5, nor changed by more
than 0.5 units.

Pesticides:

a. Pesticides to be present, individually or in combination, in concentrations that
adversely affect beneficial uses;





